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IN THE HIGH couRT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

CASE NO: 1907511
In the mattey between: |

FRANCIS EDWARD GORMLEY Applicant

and

WEST CiTY PRECINCT PROPERTIES (PTY) LTD

(Registration Number : 2003/012428/07) First Respondent
THE COMPANIES & INTELLECTUAL

PROPERTY COMMISSION Second Respondent
and

ANGLO IRISH BANK CORPORATION L'TD
(Registration Number 1 22045) Intervening Affected Party

AND
CASE NO: 15584/11

in the matter between:

ANGLO IRISH BANK CORPORATION LTD
(Registration Number : 22045) Applicant

and

WEST CITY PREGINCT PROPERTIES (PTY) LTD
(Registration Number : 2003/012428/07) Respondent
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JUDGMENT : 18 APRIL 2012

TRAVERSOQ, DJP:

1] Two matters were served before me. For obvious reasons
they were consolidated and heard simultaneously. The. one
matter (Case No. 19075/11) was an application for the
business rescue 63‘ the first respondent brought by Mr. Francis
Edward Gormley ("Gormley’y the major shareholder of and g
director of the first respondent. The application f'is brought in
terms of Section 128 of the Companies Act, No, 71 of 2008
(“the Act"). Anglo Irish Bank Corporation Limited (“the Bank),
on the other hand (Case No. 15584/11), as the intervening

affected party brought an application for the winding up of West
City.

[21 The main thrust of Gormley's application for the business
rescue of West City appears to be that there is a reasonable
prospect for the rescue of West City in that, but for the capital

of the Bank’s loan to Waest City and the interest due thereon,
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the first respondent will be “factually and commercially solvent’.
The entire application is therefore premised on the basis that
provided the first respondent’s obligations fo the Bank are to be

suspended, West City’s income will be sufficient to cover it

monthly expenses,

!

[3] Itis common cause in both applications that:

3.1 West City is indebted to the Bank in a sum of more

than R219°000 000,00,
3.2 The sum is due, owing and unpaid.

3.3 West City, by Its own admission is unable to pay its

indebtedness from its available resources,

3.4 West City's principle assets are sectional title units

which are all mortgaged to the Bank.




/8

3.6 G_ormley relies on certain valuations of the propertieg
Which Purportedly show that they EXceed the valye of
the liabilities of West City. on Gormiey’s own say so
these valyes Can only be achieveq over a period of 3
to 5 years. The only logical inference of this is that
the present day vélue of its assets is less than its

liabilities and that jt js therefore insolvent,

have application becayse West City Is solvent does not hold
water, The Bank is'by far the largest creditor of West City, 1t
cannot in ajl honesty pe Suggested that a company Is “solyent’
within the meaning of the Act because jtg obligation to its

largest creditor |s suspended for a perjog of 3 to 5 years.
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[5] This application has as its object a moratoriym (of 3to 5

creditors than would be achieved by the immediate winding up,

[61 Chapter 6 of the Act deals with the concept of business
rescue. Before dealing with the merits or demerits of this

application, | will briefly refer to the relevant provisions of the

Act,

6.1 An application for business rescye ¢an be brought by

an affected person. It js common cause that Gormiey

is a affected person!.

6.2 Business rescue has as its aim proceedings to
facilitate the rehabilitation of g financially distressed
company by providing  for the temporary

management of the affairs of the company, a

' Section 128(1 Y(b)(ii). Applieation and definitions applieabls to Chapter. ~ (1) In this Chapter - ., b
‘business rescue’ means proceedings to facilitate the rehabilitation of g company that {s financially distressedt
by providing for (il the development and implementa!ion, if approved, of a plan to rescue the company hy
resfructuting its affajrs, business, Property, debt and othey liabilities, and equity in a manner that maximises the
likelthaod of the company continuing In sxistence ot a solvent basis or, if It is not possible for the company 1o
S0 contintie in existence, results In a better retumn for the company's creditors or shareholders than would result
from the immediate liguidation of the company;
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temporary moratorium on the rights of claimants, the
implementation of a plan to rescue the company by
restructuring its affairs in a manner that maximises
the likelihood of the company continuing to function
on a solvent basis or if that is not possible, a plan

that would achieve a better return for the company’s

creditors than the payment they would receive If the

company were to be immediately liquidated.

Financially distressed is defined in Section 128(1)(f)
as follows:

“Application and definitions applicable to Chapter.-

(1} In this Chapter -

(0 “fnancially distressed”, in reference to a particular
company at any particular time, means that -

() It appears to be reasonably unlikely that the
company will be able to pay all of its debts as
they become due and payable within the
immedlately ensuing six months; or

() it appears to be reasonably likely that the
company will become insolvent within the
Immediately ensuing six months;”

I will return to this aspect later.
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[7] The business practitioner must, after consulting the
creditors, prepare a business rescue plan for consideration and
possible adoption.?* The proposal and implementation of the
plan is the most important aspect of the process. The
legislature has not been prescriptive as to what a business
rescue plan must contain, Chapter 6 has merely created a

framework within which it can be developed.

[8] All affected persons must receive notice as prescribed by
the Act and the regulations.® Chapter 6 makes it clear that
creditors have the strongest right to consultation regarding the
development of a business plan. The reasons are self-evident.
They, after all, have the biggest financial interest in the

outcome of the proposed business rescue,

% Section 150. Proposal of business rescue plan, - (1} The practitioner, after consulting the creditors, other
affected persons, and the management of the company, must prepare a business rescue plan for consideration

? Regulation 125(3)
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[9] Mr. Woodland, who appeared with Mr. Melunsky on behalf
of the applicant submitted that the Court may make an.order
commencing business rescue proceedings if “satisfied” that any

one of the following thres situations exijst:
(i) That the company is financially distressed:;

(i) The company has failed to pay over any amount in
terms of an obligation under or in terms of a public .
regulation or contract with respect to employment
related matters: (It is. common cause that the
company has failed to pay over an amount in

terms of its obligation.)

iii) It is otherwise just and equitable to do so for

financial reasons.
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[10] He concedes however that in each of the abovementioned
three cases it must be shown that there js g reasonab}e

prospect of rescuing the company,

[11] Against this background | repeat, Gormley’s application is
based solely on the basis that if the first respondent’s loan to
the Bank should pe suspended” for g period of three to five
years, the first respondent would he able to pay its creditors
(with the exception of the Bank) on a day to day basis, |t was
Also submitted that if the sectional ttis units coulq ks sold in the
normal course and not In a "fire sale” the return would be better
than would be the case under liguidation. The Act envisages g
short term approach to the financial position of the company.
This is so for self-evident reasons. There must be a measure
of certainty in the commercial world. Creditors cannot be left in
a state of flux for an indefinite period. The provisions of the Act
make it clear that the concept of business rescue only applies
to companies which are financially distressed as defined in the

Act. If a company is not so financially distressed the provisions
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of Chapter 6 of the Act will hot apbly. It must either be unlikely
that the debts can be repaid within 6 months or that there is the
likelihood that the company will go insolvent within the ensuing
6 months. In this case the company is bresently insolvent and
cannot pay its debts uniess & moratorium of 3 ~ 5 years is
granted. The facts of this matter does not bring West City’s
financial  situation  within the definition of “financially

distresseqd” *

[12] That should, in my view, be the end of the matter. But
theré are other grounds on which | consider that an order for
the business rescue of West City will be inappropriate. It is
apparent from both the founding and the replying affidavits of
Gormley's application that the sole object of the application is to
achieve a moratorium for West City during which its assets may
be disposed of in order to pay what is hoped to be g larger
dividend to creditors than would be achieved from the

immediate winding up. But the definition of business rescue

¥ Section 1) of the At




economic entity. In the present case no restructuring of the
company is envisaged, merely the realisation of its assets over
an extended period of time. Not a single fact is placed before
the Court as to why creditors can expect a larger dividend at
the end of the Moratorium.  Only generahsatlons are put
forward. There is no plan put forward at all and when the
bapers are analysed it becomes apparent that the application
boils down to nothing more than the winding down of West City
in @ manner which disregards the rights of creditors and in

particular that of the Bank are completely ignored.

[13] The “better return for creditors” envisaged in Section
128(1)(b)(iii) must be interpreted in context. and with reference
to the provisions of Section 150° of the Act. The practitioner
can only prepare the plan once he/she has consulted, infer alia,

the creditors, The Bank has made it clear that it will not be

———

®See fir2
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party to a plan where the remaining assets are to be sold over
a period Spanhing 3 - 5 years. But, in any event, a viaple
rescue plan must contain facts which show that if the intended
résuscitation of the company should fail, the creditors will not
be worse off. An essential element of any business rescye is
the implementation ‘of @ plan to rescue the company by
restruotu:fng its affairs, business, property, debt of other
liabilities and  eqyjties” Foundationa] therefore to any

application for business rescue s g restructuring plan. it js

eventuate, it js pPremature to eXpress a view or 1o make g
finding in this regard.  Absent g restructuring-plan, the
application wijj not be an application for business rescue as

Contemplated by the legislature.
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[14] In the papers no mention is made of any refinancing of
West City's affairs. There is no suggestion that Gormley or
anybody else is prepared to inject capital into West' City.
Gormely has made severg| attempts to raise money fo
refinance West City, but these aftempts have hitherto resulted
in nothing. He admits that the current difficult banking and
property environment is not condugive to a refinancing that is -
commercially viable. What Gormley states in his affidavits js
rather surprising. He states:

‘1 say that the =moratc:rrium sanctloned by business rescue proce‘edings

will enable the first respondent over a period of three to five years, fo
pay all its liabilities, specifically to the Bank,”

[18] ltis difficult to understand on what this allegation is based.
Unless there is a -bona fide workable restructuring plan the
moratorium provisions of the business fescue proceedings will
lend themselves to abuse by company insiders seeking fo use
these provisions to frustrate creditors’ rights and to stave off

liquidation for motives of their own.
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[16] It is clear that the scheme envisaged by Gormiey will
render the business Frescue practitioner largely irrelevant. West
City intends to trade as before and the sole agenda of the

application is to obtain & moratorium and subvert the Bank's

security,

[17] Itis common cause that West City has been unable to pay
its debts since April 2008, It ig further common cause that
West City's only source of income is the rent and revenue
derived from the remaining sectional title properties owned by jt
and proceeds of the sale of such immovable properties as and
when these occyr. Gormley however envisages that the rent
“and the revenye (all of which are ceded to the Bank as security
for its indebtedness) will be available to be used by West City
to enable it to trade to cover its trading expenses and to pay the

creditors of the Bank,

[18] From the replying affidavits, it appears that Gormiey

accepts that his initial view that the proceeds would accrue to




business rescue Proceedings  withoyt the'consent of the
business rescue practitioner., The Bank's entitlement to g

rents and revenye jg a right which it wil enforce against the
- third parties who OWe rents and revenye. Such rents ang
revenue do nhot constitute property belonging to West City, nor
are such rents ang fevenue in its possessi'on hor will it ever pe,
The provisions of section 1 33(1), in my view, have no bearing
on the Bank's entitlement to the rents and revenue, as the

collection thereof does not constityte enforcement proceedings,

[19] All of the remaining unsold sectional title properties owned
by West City are mortgaged in favoyr of the Bank, and each of

the mortgages contain the following provision:
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“15 Rents and Additional Security

15.7 Should the mortgagee give his consent fo the letting of the
Properties as additlonal security for any sum that may be
clalmable under this bond, the mortgagor hereby cedes and
assigns to the morigages all rents and revenues which may
acerue Ih respect of the properiies and he hereby appoints
the mortgagee irrevocably and In rem suam with power of
substitution at the morigageeo’s option to deal in any way
with the fetting of the Properties and to recover the rents
and revenue therefrom and fo cancel or renew and enter
into new leases in such Manner as the mortgagee may
deem fit with power to take proceedings agalnst tenants in
default or ejectment and for the recovery of any amounts
due by them, and to appoint agents and attorneys for this
purposes provided always that these pbowers shall not pe
exercised so long as all conditions are complied with,

16.2 The mortyagee shall be enfitled to charge not exceeding
10% of the gross amount of.rent and revenue collected and
shall deduct such commission from the amount collected
before crediting the acecount of the mortgagor.”

[20] 1t is common cause that the conditions of the mcrtgage
bond were not complied with by West City and that West City
has failed to pay the capital and interest due which cﬁrrently
amounts to R219 000 000,00. Inasmuch as Gromley has now
conceded that the Bank is entitled to the revenue, | do not

believe that this matter warrants any further discussion.

90
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[21] Gormley's bslief that West City will be able to sell units off

gradually over the next three to five years and apply the monies

134° of the Act. No unit may be sold without the Bank's prior
consent and in the event of the Bank consenting all of the
Proceeds of such sale wouyq have to be paid to the Bank, It is
common cause that West City has no further assets to provide
other security to the Bank, and the Bank Will not agree .to any
arrangement in terms whereof it does not receive the full sale

proceeds of the property.,

® Seotion 134, Protection of properly interests, — ( 1) Subjett to subsections (2) and (3), during a eompany’s
business yeseue brocesdings — (a) the company may dispose, or agree to disposs, of property only -- (i) {n the
ordinary courss of itg business; (H) in 2 bona fide transaction at arm’s length for fair value approved in advanes -
and in writing by the practitloner; or (i) in & transaction contemplated within, and undertaken as part of the
implementation of o business rescue plan that has been approved in terms of section 152; (b) any person who, as
a result of an agreement made jn the ordinary course of the tompany’s business befors the business rescue
proceeclings began, fs in Jawful possesslon of any Properly owned by the company may continue to exereise any
right in respect of that propetty as contemplated iry that agreement, sublect to seotlon 136; and (¢) despite any
provislon of an agreemont to the contrary, no person may exerclse any right in respeet of any properly in the
lawful possession of the company, irrespective of whother the property is owned by the company, except to the
extent that the practitioner consents in writing, (2) The practitioner may not wnreasonably withhold consent in
terms of subsection (1)(c), having regard to - (a} the burposes of this Chapter; (b) the circumstances of the
company; and (¢) the nature of the Property, and the rights clatmed in respect of ft, (3) If, during a company’s
business rescue proceedings, the company wishes to dispose of any Pproperty over which another person has any
secwity or title interest, the company must — (a) obtain the prior consent of that other petson, unless the
proceeds of the disposal would bs sufficient to fully discharge the indebtedness protected by that person's
security or title Interest; and (b) promptly — (i) pay to that other Person the sale procesds attributable to that
property up to the amount of the company’s indabtedness to that other person; or (1) provide seourity for the
amount of those proceeds, fo the reasonable satisfaction of that othey person,
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[22] In any event, it appears that this application is an exercise
In futility. In terms of Section 1562(2)" of the Act, any business
réscue plan must be approved by the holders of more than 75%
of the creditors’ voting interest, The Bank, on Gormiey's own
papers, holds in excess of 75% of the creditors’ voﬁng interest.
West City has failed over the past three years to pay or even
reduce its indebtedness to the Bank, and the Bank will not
approve a _business Plan which involves both waiting ahother
three to five years to be paid, ang West City utilising assets

securing the Bank's claim to pay West City's running expenses

Bank's answering affidavit and the Bank has already rejected
this notion. In terms of section 132(2)(c)® of the Act, the Bank’s
rejection of such rescye Plan will therefore end the business
rescue proceedings.

7 Seetion 152023, Consideration of husiness resene plat - ... 2) In a vote cailed in terms of subsection
(I)e), the broposed business rescye plan will be approved on g preliminary bagis if — {8} it was supported by
the holders of more than 75% of the creditors® voting interests that were voted; and (b) the votes in support of
the proposed plan included af Jeast 50% of the independent creditors’ voting interests, if any, that were voted,
Section 13202)¢). Duration of business resene Droceedings. - .., (2) Business rescue proceedings end when
= «o (©) & business reseue plan has been — {1} proposed and tejected in terms of Part D of thig Chapter, and no
affscted person has acted to extond the proceedings in any manner contemplated in scction 153; or (i) adopted
in terms of Part b of this Chapter, and the practltioner has subsequently filed o notice of substantial
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[23] In the circumstances | am satisfied that Gormiey's

application for business rescue should be dismissed with costs,

including the costs of two Counsel.

[24] The parties were aq idem that if the application for

business rescye fails, | should, in the exercise of my discretion

grant a winding up order.

[25] In the circumstances | make the following orders:

25.1 Case No. 19075/11;

The application for business rescye is dismissed with

costs, which costs shall include the

cosis of two
Counsel;

25.2 Case No. 15584/1 1:

Itis ordereq that :

(@) the respondent s plaged under provisional

~ liquidation in the hands of the Master of




(b)
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Western Cape High Court, who is directed to
appoint a provisional liquidator as g matter of
urgency:;

a Rule njsi ig hereby issued calling upon
respondent or any other interested parties to
show cause, if any, on 10 MAY 2012 why the
respondent should not pe placed in finaj
liquidation; ’

service of this Order shall be effecteq:

(i) on the tespondent at its registered
office;

(i) on the South African Revenue Setvices;

(iii) on the Master of the Western Cape High
Court, Cape Town;

(v) - by publication of this Order in one
edition of The Cape Times and Die
Burger newspapers;
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V) by servicé of all known credifors of the

respondent by registered maill  with
claims in excess of R5 000,00,

{d)  the costs of this applicatidn shall be costs in the
liquidation,




